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The following agenda describes the issues that the Board plans to consider at the meeting. At the time
of the meeting, items may be removed from the agenda. Please consult the meeting minutes for a
description of the actions and deliberations of the Board.

AGENDA
9:00 A.M.

OPEN SESSION - CALL TO ORDER - ROLL CALL
A)  Adoption of Agenda (1-2)

B)  Approval of Minutes of October 8, 2014 (3-6)
C)  Election of Officers (7)

D)  Delegation of Authorities and Liaison Appointments (8-9)

E) Administrative Updates
1) Staff Updates
2) Training Needs

F) Review of Advisory Function to the Medical Examining Board

G) Speaking Engagement(s), Travel, or Public Relation Request(s)
1) Report from Prior State Licensure Liaison Group Meetings — Lynn Waldera

2) Consider Attendance at the 2016 State Licensure Liaison Group Meeting (10)

H) Informational Items
1) Supreme Court Decision Regarding the North Carolina Dentistry Board (11-28)

)] Items Added After Preparation of Agenda:

1) Introductions, Announcements and Recognition

2) Administrative Updates

3) Elections, Appointments, Reappointments, Confirmations, and Committee, Panel and
Liaison Appointments

4) Education and Examination Matters

5) Credentialing Matters

6) Practice Matters

7) Future Agenda Items

8) Legislation/Administrative Rule Matters
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9)

Liaison Report(s)

10)  Informational Item(s)

11)  Disciplinary Matters

12)  Motions

13)  Petitions

14)  Appearances from Requests Received or Renewed

15)  Speaking Engagement(s), Travel, or Public Relation Request(s), and Reports
J) Future Items

K) Public Comments

CONVENE TO CLOSED SESSION to deliberate on cases following hearing (s. 19.85(1) (a),
Stats.; consider closing disciplinary investigation with administrative warning (s. 19.85(1)(b),
Stats. And 440.205, Stats., to consider individual histories or disciplinary data (s. 19.85 (1)(f),
Stats.; and, to confer with legal counsel (s. 19.85(1)(g), Stats.)

L) Review Applications and Conduct Oral Examinations of One (1) Candidate for Licensure —
Room 124E at 9:15 A.M.

M) Deliberation of Items Added After Preparation of the Agenda

1)
2)
3)
4)
5)
6)
7)
8)

Education and Examination Matters

Credentialing Matters

Disciplinary Matters

Petitions for Assessments and Evaluations
Remedial Education Cases

Motions

Petitions for Re-Hearing

Appearances from Requests Received or Renewed

N) Consulting with Legal Counsel

RECONVENE TO OPEN SESSION IMMEDIATELY FOLLOWING CLOSED SESSION

0) Vote on Items Considered or Deliberated Upon in Closed Session, if VVoting is Appropriate

P) Open Session Items Noticed Above not Completed in the Initial Open Session

Q) Ratification of Examination Scores

ADJOURNMENT



RESPIRATORY CARE PRACTITIONERS EXAMINING COUNCIL
MEETING MINUTES
October 8, 2014

PRESENT: Ann Meicher, William Rosandick, Lynn Waldera

STAFF: Tom Ryan, Executive Director; Taylor Thompson, Bureau Assistant; and other
Department Staff

CALL TO ORDER

Lynn Waldera, Chair, called the meeting to order at 8:58 A.M. A quorum of three (3) members
was confirmed.

ADOPTION OF AGENDA

MOTION:  William Rosandick moved, seconded by Ann Meicher, to adopt the
agenda as published. Motion carried unanimously.

APPROVAL OF MINUTES

MOTION:  Ann Meicher moved, seconded by William Rosandick, to approve the
minutes of September 10, 2013 as published. Motion carried
unanimously.

ELECTION OF OFFICERS AND LIAISON APPOINTMENTS

A vote was taken to maintain the slate and the appointments in order to comply with the
annual election requirement. Vote was unanimous in favor of maintaining the slate and
appointments.

MOTION:  Ann Meicher moved, seconded by William Rosandick, to retain the
current slate of officers, liaisons and committee appointments. Motion
carried unanimously.

2014 ELECTION RESULTS
Council Chair Lynn Waldera
Vice Chair Ann Meicher
Secretary William Rosandick

Respiratory Care Practitioner Examining Council
Meeting Minutes
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APPOINTMENTS OF LIAISONS, ALTERNATES, AND DELEGATES

a)
b)

¢)
d)
€)

f)

MOTION:

Credentialing Liaison William Rosandick, Ann Meicher (alternate)

PAP Liaison Lynn Waldera

DLSC Liaison Lynn Waldera

Legislative Liaison William Rosandick

Education and Exams Ann Meicher, William Rosandick, Lynn
Waldera

Travel Liaison Lynn Waldera

USE OF TEMPORARY LICENSES

Ann Meicher moved, seconded by William Rosandick, to recommend the
Medical Examining Board eliminate the Respiratory Care Practitioner
temporary license. Motion carried unanimously.

SPEAKING ENGAGEMENT(S), TRAVEL, OR PUBLIC RELATION REQUESTS

MOTION:

MOTION:

MOTION:

William Rosandick moved, seconded by Ann Meicher, to appoint Lynn
Waldera as the delegate to attend the 2015 State Licensure Liaison Group
Meeting and authorize travel. Motion carried unanimously.

EDUCATION AND EXAMINATION MATTERS

Ann Meicher moved, seconded by Lynn Waldera, to appoint William
Rosandick as the Board Liaison to review and update the Oral Exam.
Motion carried unanimously.

CONTINUING EDUCATION CREDITS POST 2002

AND EXPIRED LICENSES

William Rosandick moved, seconded by Ann Meicher, to request DSPS
Staff research the possibility of requiring continuing education credits for
all credential holders for license renewal. If the Medical Board is able to
create this requirement by rule, the Council requests that it move forward
with a 12 credit per biennium minimum. If a statute change is required, the
Board appoints Ann Meicher as a liaison to work toward obtaining the
necessary statutory authority. Motion carried unanimously.
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MOTION:

CLOSED SESSION

Ann Meicher moved, seconded by William Rosandick, to convene into
closed session to deliberate on case(s) following hearing (Wis. Stat. §
19.85 (1) (a)); consider closing disciplinary investigation(s) with
administrative warning(s) (Wis. Stat. § 19.85 (1) (b) and 440.205); to
consider individual histories or disciplinary data (Wis. Stat. § 19.85 (1)
(F); and to confer with legal counsel (Wis. Stat. § 19.85 (1) (g)). Council
Chair read the language of the motion. The vote of each member was
ascertained by voice of vote. Roll Call Vote: Ann Meicher-yes; William
Rosandick-yes; Lynn Waldera-yes. Motion carried unanimously.

The Council convened into Closed Session at 10:23 A.M.

MOTION:

RECONVENE TO OPEN SESSION

William Rosandick moved, seconded by Ann Meicher, to reconvene in
Open Session at 1:00 A.M. Motion carried unanimously.

FULL BOARD REVIEW OF APPLICATION/EXAMINATION

MOTION:

MOTION:

MOTION:

MOTION:

MOTION:

CAROL YAHN

Ann Meicher moved, seconded by Lynn Waldera, to deny the request of
Carol Yahn to retake the CRT Examination. Reason for Denial:
Remediation plan does not adequately address deficits. Motion carried
unanimously.

Ann Meicher moved, seconded by Lynn Waldera, to require Carol Yahn
take an Oral Examination. Office of Education and Examinations Staff
will contact Ann Meicher for guidance on examination content prior to
notifying the applicant of the examination requirement. Motion carried
unanimously.

Ann Meicher moved, seconded by Lynn Waldera, to recommend that the
Medical Board write a rule permitting denial of credential after six (6)
failed national examination attempts. Motion carried unanimously.

Lynn Waldera moved, seconded by William Rosandick, to appoint Ann
Meicher as the liaison for all questions related to the motions above.
Motion carried unanimously.

RATIFICATION OF EXAMINATIONS

William Rosandick moved, seconded by Ann Meicher, to ratify
examination scores. Motion carried unanimously.
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VOTE ON ITEMS CONSIDERED OR DELIBERATED UPON IN CLOSED SESSION,
IF VOTING IS APPROPRIATE

MOTION:  Ann Meicher moved, seconded by William Rosandick, to affirm all
Motions made and Votes taken in Closed Session. Motion carried
unanimously.

ADJOURNMENT

MOTION:  William Rosandick moved, seconded by Ann Meicher, to adjourn the
meeting. Motion carried unanimously.

The meeting adjourned at 1:01 P.M.
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State of Wisconsin
Department of Safety & Professional Services

AGENDA REQUEST FORM

1) Name and Title of Person Submitting the Request:

Nifty Lynn Dio, Bureau Assistant

2) Date When Request Submitted:

09/21/2015

Items will be considered late if submitted after 12:00 p.m. on the deadline
date which is 8 business days before the meeting

3) Name of Board, Committee, Council, Sections:

Respiratory Care Practitioners Examining Council

4) Meeting Date: 5) Attachments: 6) How should the item be titled on the agenda page?
XI Yes
09/30/2015 ] No Election of Officers
7) Place Item in: 8) Is an appearance before the Board being 9) Name of Case Advisor(s), if required:
IZ Open Session scheduled?

] Closed Session

[ ] Yes (Fill out Board Appearance Request)

N/A

X No

10) Describe the issue and action that should be addressed:

The Council should conduct elections of Officers for 2015. Tom Ryan will assist in the facilitation of Elections.

Existing Officers (2014)
e  Chair: Lynn Waldera
e Vice Chair: Ann Meicher
e  Secretary: William Rosandick

11) Authorization

Nifty Lynn Dio 09/21/2015
Signature of person making this request Date
Supervisor (if required) Date

Executive Director signature (indicates approval to add post agenda deadline item to agenda) Date

Directions for including supporting documents:

1. This form should be attached to any documents submitted to the agenda.
2. Post Agenda Deadline items must be authorized by a Supervisor and the Policy Development Executive Director.
3. If necessary, provide original documents needing Board Chairperson signature to the Bureau Assistant prior to the start of a

meeting.

Revised 2/2015
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State of Wisconsin
Department of Safety & Professional Services

AGENDA REQUEST FORM
1) Name and Title of Person Submitting the Request: 2) Date When Request Submitted:
Nifty Lynn Dio, Bureau Assistant 09/21/2015

date which is 8 business days before the meeting

Items will be considered late if submitted after 12:00 p.m. on the deadline

3) Name of Board, Committee, Council, Sections:

Respiratory Care Practitioners Examining Council

4) Meeting Date: 5) Attachments: 6) How should the item be titled on the agenda page?
XI Yes

09/30/2015 ] No Appointments of Liaisons, Alternates, and Delegates
7) Place Item in: 8) Is an appearance before the Board being 9) Name of Case Advisor(s), if required:
IZ Open Session scheduled?
[] Closed Session N/A

X Yes (Fill out Board Appearance Request)

[ 1No

10) Describe the issue and action that should be addressed:

First the Chair should appoint liaisons as follows:

e Credentialing Liaison (2014 — William Rosandick/Ann Meicher - Alternate)
PAP Liaison (2014 - Lynn Waldera)
DLSC Liaison (2014 — Lynn Waldera)
Legislative Liaison (2014 — William Rosandick)
Education and Exams (2014 - Ann Meicher/William Rosandick/Lynn Waldera)
Travel Liaison (2014 - Lynn Waldera)

The Council should then consider delegation of Council authority per the delegation language in the attached document.

11) Authorization

Nifty Lynn Dio 09/21/2015
Signature of person making this request Date
Supervisor (if required) Date

Executive Director signature (indicates approval to add post agenda deadline item to agenda) Date

Directions for including supporting documents:
1. This form should be attached to any documents submitted to the agenda.
2. Post Agenda Deadline items must be authorized by a Supervisor and the Policy Development Executive Director.

3. If necessary, provide original documents needing Board Chairperson signature to the Bureau Assistant prior to the start of a

meeting.

Revised 2/2015
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Suggested motion language:

MOTION:

MOTION:

MOTION:

MOTION:

Board Member Name moved, seconded by Board Member Name, that the
Board delegates authority to the Chair to sign documents on behalf of the
Board. In order to carry out duties of the Board, the Chair has the ability
to delegate this signature authority to the Board’s Executive Director for
purposes of facilitating the completion of assignments during or between
meetings. Motion carried unanimously.

Board Member Name moved, seconded by Board Member Name, in order
to facilitate the completion of assignments between meetings, the Board
delegates its authority by order of succession to the Chair, highest ranking
officer, or longest serving member of the Board, to appoint liaisons to the
Department to act in urgent matters, to fill vacant appointment positions,
and to carry out other assignments in accordance with the law. Motion
carried unanimously.

Board Member Name moved, seconded by Board Member Name, to
delegate authority to the Credentialing Liaison(s) to address all issues
related to credentialing matters in its advisory capacity. Potential denial
decisions should be referred to the full Board for final

determination. Motion carried unanimously.

Board Member Name moved, seconded by Board Member Name, to
delegate authority to the Continuing Education Liaison(s) to address all
issues related to continuing education. Motion carried unanimously.



State of Wisconsin
Department of Safety & Professional Services

AGENDA REQUEST FORM
1) Name and Title of Person Submitting the Request: 2) Date When Request Submitted:
Nifty Lynn Dio, Bureau Assistant 09/21/2015

Items will be considered late if submitted after 12:00 p.m. on the deadline
date which is 8 business days before the meeting

3) Name of Board, Committee, Council, Sections:

Respiratory Care Practitioners Examining Council

4) Meeting Date: 5) Attachments: 6) How should the item be titled on the agenda page?
[] Yes

09/30/2015 XI No Travel consideration for the 2016 State Licensure Liaison Group meeting
7) Place Item in: 8) Is an appearance before the Board being 9) Name of Case Advisor(s), if required:
IZ Open Session scheduled?
[] Closed Session N/A

[ ] Yes (Fill out Board Appearance Request)

X No

10) Describe the issue and action that should be addressed:
The Council should consider designating and authorizing a member to attend the 2016 Licensure Liaison Group meeting.

Suggested Motion Language:
...to designate <Council/Staff Member Name> to attend the 2016 State Licensure Liaison Group Annual
Meeting, and to authorize travel.

11) Authorization

Nifty Lynn Dio 9/21/2015
Signature of person making this request Date
Supervisor (if required) Date

Executive Director signature (indicates approval to add post agenda deadline item to agenda) Date

Directions for including supporting documents:

1. This form should be attached to any documents submitted to the agenda.

2. Post Agenda Deadline items must be authorized by a Supervisor and the Policy Development Executive Director.

3. If necessary, provide original documents needing Board Chairperson signature to the Bureau Assistant prior to the start of a
meeting.

Revised 2/2015
10
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State of Wisconsin
Department of Safety & Professional Services

AGENDA REQUEST FORM
1) Name and Title of Person Submitting the Request: 2) Date When Request Submitted:
Taylor Thompson, Bureau Assistant 3/30/15
on behalf of Items will be considered late if submitted after 12:00 p.m. on the deadline
Tom Ryan, Executive Director date:
=  8business days before the meeting

3) Name of Board, Committee, Council, Sections:

Respiratory Care Practitioners Examining Council

4) Meeting Date: 5) Attachments: 6) How should the item be titled on the agenda page?

XI Yes
2015 ] No Supreme Court Decision Involving NC Dentistry Board
7) Place Item in; 8) Is an appearance before the Board being 9) Name of Case Advisor(s), if required:
|Z Open Session scheduled?
[] Closed Session _
[1 Both [] Yes (Fill out Board Appearance Reguest)

X No

10) Describe the issue and action that should be addressed:

11) Authorization

Taylor Thompson 3/30/15
Signature of person making this request Date
Supervisor (if required) Date

Executive Director signature (indicates approval to add post agenda deadline item to agenda) Date

Directions for including supporting documents:

1. This form should be attached to any documents submitted to the agenda.

2. Post Agenda Deadline items must be authorized by a Supervisor and the Policy Development Executive Director.

3. If necessary, Provide original documents needing Board Chairperson signature to the Bureau Assistant prior to the start of a
meeting.

Revised 8/13
11
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1.

2.

The Department is aware that on February 25, 2015, the U.S. Supreme Court issued
a decision in North Carolina State Board of Dental Examiners v. Federal Trade
Commission.

The Department, while continuing to analyze this decision, has developed
preliminary opinions and guidance to regulatory boards.

a. This decision should not affect regulatory boards who are acting within their
regulatory authority. For example, when a regulatory board disciplines a
credential holder for unprofessional conduct, such board action is within the
acceptable parameters of the board’s authority and should not trigger anti-
trust issues.

b. The investigation and discipline of unlicensed practice should be left to the
Department. This has been the Department’s long-standing position and
should not trigger anti-trust issues.

c. The Department is, and has been, aware of potential anti-trust issues
concerning regulatory boards. As such, this decision is not a surprise.

d. The Department has consistently advised regulatory boards to act within
their powers set out in the statutes. This advice remains the same following
this decision.

e. The Department will continue to analyze the decision and to monitor
discussions about the decision especially in areas with potential anti-trust
implications such as unlicensed practice, scope of practice and
advertising. The Department will update the boards on any important
developments.
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“micromanagement of it every dec&bn Rofher the
Cguesfion ks whefhet the Sfate’s review mechanbms provk!e
Sreafstic asswonce® that the nonsoverelgn’s aclor’s 2.
mﬂcompefﬁb’e conduct “promotes state pofcy. rothe
ﬂzan mere)/ the pordy's mdeuoI Inferesh.” - -

-dentsis, There tsnof mgnewo
ihe Norfh Carolna Bocrd

o p(nl-\mnm:} =

: Hunm-blus-a.u:u_ W

i T S et of e cissant, Jysice ARt ving question:
foreoosi mg‘ﬁfaoermmyonhe" weapgig{!%sng? a Dedﬁson.

Ihe dissenl oiso criticized the new tsst under decol
and ihe fact that, municipalilies oo

henefit from a morg fanient standard for state- -+
caclion rmmumfy than privale enfifies. Yel, under .=~
the Cousl's gppioach, the Norih Caorolina Board of
enlal Exariiiners, a fullfledged state agency, & -
“Ireated fke o private actor and must demonsi'roie
that rhe State daclively supemse its actions.”

. MusHhe mmke}bare!evom ta lhe pwk:rr uhtbn :
qtmEengedumerery toihe]uriscﬁclﬁs1 of i e% m

.}mssem 1355. Cat__191L, Ed ;

nah\m:wusu_ X e T

Golng Forwar HowWIIIOccupuﬂonul licenstng-' §
oard Members Be Selecled?

Is State Supervision? -
tate Ss..upewulon sto comider ol3 -

The ,_ourl Cuc it's c_ ncurnng ;Udge bosed her
opinion on the subjec of immunify on the fact that.
‘the N.C: Board members were ‘elected by the slate’
‘dentists, 1 rclher !hon selec!ed bytha Exec ive. i
‘Bronch. :

Bul, ihe om! orgument before the Supreme Couri
: :seemed io minimize thai Issue; -

onches fa} gover nment.

Legidafive Bronch

HamnesE sk s L - ‘Fsen ATkt rr T
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Ing Forwcrd How WIII Occupalloncrl
_i.icienslng Bourd Members Be

Bul ihe drssenr forecosr Ihe Ekeihood that some
- ‘prospactive board members would no Ionger !
T wlling 1o serve.

. -VI-quxmmnuaxu:bs'_ :

,.,Gol_. g forward Wl[l ‘Occupuhonal
‘lice _s!ng Bourd Members Be I.table?

nofed previousty mony of ihe amicus briefs before
:Ihg Supxems Court raised the specter of occupational
: icensmg boad appolntess decmng toserve

T AT R L

>0ing Forwqrd will Occupuiicncl
lcensing Board Members Be Lleble?

Justice Kennedy speaxing
his cose, which doss not presem ackimiormoney . -
damages, doss not offer occasion 1o address the, . ¢
quéstion whether agency officlak, includng boord e
members, may, under some drcumstonces, enjoy.
immunity from damages Bability. ... And, of course
. {he States may provide for the defense and . 2
indemniication of agency members inthe event of

[ -_-'IHIgaﬂon {Emphasks added} :

ng for the mciortty, soid: “But

s nrmmuea.er’,

oing 'r-orward Wil Occupational -
s!ng Board Members Be Llab!e?

This is no Eonger an occrdemc discusslon,

- On Aptil 24, 2015, medical cinic, 6 doctor ond the ... .0
“cinic owner sued The MS. Boord of Medicat licensure
_bec%rse if forced him 1o see ihe chinic since hewcs not

: clon,

Tﬁe comp!ornf Useslfoﬁows fhe FIC's odmnsirohve :
ompiaint 5§ nst the NC Dental Booed, 'In foct,
.fhe p!ornhffs C

f accldentoly i o5 s
i 8% NTICO PETITWEEFFECIS OFTHEDEN‘I’A
.BOAR ACTIONS

- T PN LR 2ES

-'Going Forward, wil Occupuilonul
: icenstng Bourd Members Be Liable?

Ne slole supemsron, the complaint

he Bccrd i made up of n!ne (9) physicians, who

participale in the provision of heolthcare services in
Mississippi. Even though the Board is made up of 7
morket participonts it receives no supervrsron froma
1 polifically accountable sfate supervisor with vefo -
power who & nof a maorket pamcfpant #on

uunm;.mums

oing Forward WIII Occupailonal
, I.lcenslng Bourd Members Be lLiable?

e lnjunctrve reief

“ '+ declaratory relief,

- ¥ ireble damages, and
_+ Afforney fees & cosls.

b A e B S
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_Golng' Forward WIII Occupuiional
Lfcensing Bocrrd Members Be Liable?

T Does your Bcord hcrve pubic Bobikty i rnsuronce
L tha!wrﬂpayihe cost of defense? S

S Wil ako pay domages?

. Probabry any coverage will exclude treble
dcrmcrges ;

PR s-ilh-m-q- l;gé-nta_sx!_

:_,Going Forward ihe FI‘C 3 Poslﬂon

ng March 3I 2015 speech to Iha Hen!crge
‘Foundation, Maween K. Ohthausen, a member
5 of the FIC; Commented onthe N.C. Dental
Board Declsion but noted that the comments .
© “wefe her awn "and do not necessarily reffect -
“the views of the Federal Trade Commissbn o -
anyofher Commissioner.”

b i N T 2

Going Forwor_d the FTC’s Posihon |

4 sigaficantly, she ot hbrdeolsmregxesenrs the
2 w}m;mhonoﬂheConmﬁ&s!on s efforis In the stale
5o detionaed

‘v She aiso noied ﬂ’mf Ehe ﬂC's W'k on ihe subject
began with ihe State Achon Task Force, which
- farmulated the goak of "re{g}ning in anhh'usf )

exemplions ond immurnities.” P

b Prrie e A TS

GoInngorwurd ihe FrC’s Posrfron

Commssroner Ohibousen obsewed that state boords:

Shou!d'be more cognizant of, and hopefuilty .
rririrmmg, the compehhve effecls of aboard's -
: reguk;tow decision..."; - &
“INJeed not be coniro&ed by crchve mori:et
i pcrhcrpcmts

Edden Prrie RS BL 2T 0 L YL

Going Forward, the FTC's Position
Could be ach etysupemsed bythefo;owmg
wethods: Hlegsiotive comrmtees, umbrela stale

“disiptetesied stale officiok in fhe event that the - '
“Staterprefers fhat a board Is “controfied by morket

porticiponts; -

+ Covuld be fndemvified in the event iho! onhfu_.rsr
- domages ore Imposed on lncfwducl bocrd
members; LTI

T HAe AR R s

N the FTC's Posltion’
“Should sa The Infunclive procedires En oour and re:y
oniheNoerr—Pemhg!ondocm’ne e

. $he loter discuissect the raed for States 16 “loke a siep
: rbock!oreoonﬁdermeoomposﬁbnondovers!ghto{ .
-the¥r regulatory boards (- to see if they re on boiance S
: he=plng o horm!ng corsumers.”

:Gping Forward,

‘A ke g
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However your Bocrd operated before 2015,it .-
dll HAVE jo operate differently from NOW - .. &
o bt

L RMRATE LR IA B B T T U R Rt A b 75
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VETTRINANLY STATE FOARDS

2015 AAVSB Annual Mecting & Conference
AMihwvaokee, Wisconsin

UPDATE ON EFFECTS OF SUPREME COURT
DECISION ON THE NC DENTAL BOARD

Jennifer Semko, JD
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2015 AAVSB Annual Meeting & Conference
September 17-19, 2015
Milwaukee, Wisconsin

EVOLUTION OF STATE ACTICN IMMUNITY: WHAT NOW?
JEHRIFER ARCONA SEMX0, E50.
BAXER & MCKENZIE, LLP, WASHINGTOR, D.C.

Objectives
« Recap of the U.S. Supreme Court NC State Bourd decision
« Potential implications for regulatory beards

« Recentdevelopments
o | itigation
o State responses

* Food for thought

Supreme Court’s February 25 Ruling

“if a State wants ta rely on active market participants as regulators, it
must provide active supervision if state-action immunfty . . . istobe
Invoked.” T o

QOverview of the Decision

(Brief) Overview of Ruling

+ 6to3 decislon {Alito, S¢afla and Thomas dissenting)

* Majority’s Condusloa: Because a “controliing number” of the
Board's decision makers are "active market participants in the
occupation the Board regulates,” the Board Is treated as a private
actor and must show active supervision by the State

»The “active supervislon” requirement was not met here

+  Dissent: The majority seriously misundarstands the doctrine of
state-action Immunity. Board Is a state entity. Period.

Majority’s Analysis
* There are limits on immunity

* State agencies are not sovereign simply because of their
governmental character

« Active state supervislon is required and must be
meaningful

* Compared Board to a trade asseciation
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Majority’s Analysis {cont’d)

Citizens need not be discovraged from serving
* long tradition of professional self-regutation in US
* States may see benefits to slaffing egendles with eaperts

* Ko claim for money damages here, so need not address whether baard
members may be immune from money damages in some Srcumstances

*  State can provide for defense and Indemnification

* Statecan ensure immunity by adopting clear po¥ey 10 displaca
«ompetition and (if agency controlied by active market partidoants)
providing attive supendslon

i e g .
Majority’s Analysis {cont’d)

How much state supervision 13 required?

* Testks “flexible and context-dependent”

* Dot need day-to-day bwoliement in operations of micromanagement of

every degsion
Renlew mechandsm must prondde “realistic assurance” that conduct
“promotes state pofcy, rather than merely the party's indhddual interests*

Four requitements: (1] supervisor must review substance, not merely
procedures; {2} must have power ta velofmodfy; {3) mere potential for
wprsrd\‘don not enough; and (4) supendsor can't b active market
partiipant

Dissent’s Viewpoint

* The NC Board is a state agency “and that is the end of tha matter”

* "...untltoday. .. immunity was pever conditioned on the
proper use of state regulatory authority.*

* Mlafosity declslon Swill spawn confusion™ and be difficutt to apply

+ States may now have to change composttion of boards, “but it Is
not dear what sort of changes are needed to satisfy the test that
the Court now adopts.”

Dissent: Unanswered Questions

* Whatisa “controFing number"? Majority? Voting bloc? Obstructiondst
minority? Powerful agency chair?
Wha is an “active market participant®?

What & the seope of the markel? Mustmarket be relevant to the
particufar challenged conduct? Would resuft be different If Board
miembers did not provide teeth whitening?

How mikh partidpation makes person “sctive” In the market?

Vhy stop at structure of the board when evalusting "board capture™?

Potential Implications

Why does this matter to you?

* Broaderissue of "state action” bs relevant to
all regulatory boards

* Many boards Includa practitfoner members

* Amount of Interface with the state may vary

* Second recent Supreme Court rullng
narrowling state-action defense; ETC strongly
disfavors state action defense and seeks a
high bar for “active supervision®

25
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So now what?
v FICCommissioner Brifl announced in June that FIC would issue
guidance
+  Talkto AG aboud your board/state
»  Don't forgel first peong; clearty articulated state po¥icy to displace
conpetition
= Horw clear is your enabling statute?

«  Remember four requirements for active supenvision: (1) supervisor
st rewiew substance, not merely procedures; (2) musthave powerto
weto/meodify; {3) mece potential for slon not enough; and (4)
Supésvisor can't be active market Spant

Recent Developments

Litigation Consequences

+ Likely to embolden private
Ftigants to assert antitrust
¢lalms, even when maiits not
strong

*+ Does not mean boards will
tose .. But have patentially
tost steatghtforward grounds
for earty dismlssal

+ Suits are already being filed ... .

Axcess Medical Clinic

+  Syit filed against Mississippl
State Board of Medical
Ucensure in April 2015

* Challenges new rules imposed
on paln management clinics

Axcess Medical Clinic

+ (linic opened 2010

+ In 2011, Board adopts rufe requiring clinlcs to be owned
by a hospital or licensed physiclan

* Plaintiff gives his majority interest to a physician without
compensation

+ Clinic later forced to close when Board imgposes new rules
requiring education/certification for physiclan owners

Axcess Medical Clinic

= Antitrust Claims:
» Excluding non-physicians from ewnership of pain clinies and
requiring approval from board before operating
o Imposing special education/fcertification requirements for dlinke
owners not required of othar physiclans

» Seeking $700,000 in darnages, treble damages and
attorney’s fees
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Axcess Medical Clinic
* Board composition: 9 physicians (MDs and D0s)

*  Plalntiff zlleges board members are “market participants” and
cted without a state supervisor with veta authority
© Must the bozrd members partidpate in pain manzzament practice to be
“market paetpants?
*  Hote: Board awersees MOs, osteopaths, padiatrists, PAs,
radiofoglst assistants and acupuncturists

= Might state action kmmurity apply to dedisions uncelated o practice of
medidre?

* Hationaltelemedicine provider sues Texas .
N ‘ - "
writing preseriptions 3 K

Teladoc, Inc. v. Texas Medical Board
Board In April 2015
* Seeking to stop rule requirng doctors ta
meet In person with new patients before
* Alleges Board adopted rule only when I
Teladoc began ta be a competitive threat !
to teaditional practices

Teladoc, Inc. v. Texas Medical Board

* Board includes 12 practicing physicians {voted 1371 for new rule)

* 203 of 205 public comments opposed the new nute
= Twofzvoring statements came from the Texas Wedical Assodation

*  Beard argues new rula clarifies and expands opportunities for
telemeditine . .. Only scenario prohibited ks treating unknown
patlent without ohjective disgnostic data or ability to follow up
with patient

Robb v. CT Board of Veterinary Medicine

* Complalnt filed In June 2015 agatnst
CT Board and its members

¢+ DVM {and owner of Banfield
Hospltal franchise) seeking to block
disciplinary action agalnst him,
argulng violation of antiteust laws

* Disciplinary action stems from
plaintiffs decision to Implement his
o vaccination pretocols

Robb v. CT Board of Veterinary Medicine

* Characterizes licensing board as
“competitors” seeking to prevent a
threat to significant aspect of vet
practices

*+ Application for TRO denied

¢ Also seeking compensatory and
treble damages

Oklahoma Response

* Governor issues executive order
in late july

State boards made up of majority
of industry participants must

submit all non-rulemaking actions B
{like licensure) to AG for review

* Must defer to AG on any
modifications
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Food for Thought

Potential Strategies in Response to Ruling

+ Develop greater state supeniskon oner exksting bowd (e g, “State Supenision
€120, begishitioe commitee, state coud)
» Gilahorma eeproachs AG oFFTke
¢+ Change boerd membarsiip sa rot controled bry zctive market particparts;
argue for state ertity status [e.g, move pubic mamders; remone praciitonsr
majority)
+ Combire boards to dfute market paiticpants [e.g., umbrefia boards)

v Seckstate endorsement of decislons with significant effects on competition

+ Abandon boards for certzin profassions
* Make nochanges

Other Considerations

Fvaluate {establish?) state program for dafense and indemnification of
beard members

Some activities may be more Frely to draw scrutiny than others {e.g,
indrddual discipinary action vs, broader scope-of-practice question)
Prepate for potentfal increase In private antitrust claims in response to
board actions

FTC may be encouraged; complaints brought to FTC's attention may get
receptive audienc

Hethod of board member selecton notan express factor In Court’s
]

+

Questions?

Jennifer Ancona Semko
Baker & McKenzie 11P
Washington, DC
(202} 835-4250
{ennifer.semko@bakermckenzie.com
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